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of Children With Disabilities 

AGENCY: Office of Special Education and 
Rehabilitative Services, Department of 
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maintain its level of expenditures for 
the education of children with 
disabilities, the SEA is liable in a 
recovery action for either the amount by 
which the LEA failed to maintain its 
level of expenditures in that fiscal year 
or the amount of the LEA’s Part B 
subgrant in that fiscal year, whichever is 
lower. 

• We made conforming changes to 
§§ 300.204, 300.205, and 300.208. 

•

http://www2.ed.gov/policy/speced/guid/idea/letters/2012-2/index.html
http://www2.ed.gov/policy/speced/guid/idea/letters/2012-2/index.html
http://www2.ed.gov/policy/speced/guid/idea/letters/2012-2/index.html
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1 All references to a ‘‘fiscal year’’ in these 
regulations refer to the fiscal year covering that 
school year, unless otherwise noted. 

requirement, which is to ensure a 
continuation of at least a certain level of 
non-Federal expenditures for the 
education of children with disabilities, 
and would provide a long-term financial 
incentive for noncompliance. 

We also believe that permitting an 
LEA to reduce expenditures for the 
education of children with disabilities 
for reasons not specifically stated in the 
exceptions and adjustment in section 
613(a)(2)(B) and (C) of the IDEA (20 
U.S.C. 1413(a)(2)(B) and (C)) would 
likely have a negative effect on the 
amount and type of special education 
and related services available for 

children with disabilities. This result 
would be contrary to the overall 
purpose of the IDEA, which is ‘‘to 
ensure that all children with disabilities 
have available to them a vduce 2n436ntay,d r publicecial educ. year’S in sectione 2n601(dd (C) of the IDEA 
T*
(U.S.01(dd )iance. )Tj
1 -1.022Towould provdexp sespeclarityffect on the 



http://www2.ed.gov/policy/speced/guid/idea/memosdcltrs/lea-moe-3-13-14.pdf
http://www2.ed.gov/policy/speced/guid/idea/memosdcltrs/lea-moe-3-13-14.pdf
http://www2.ed.gov/policy/speced/guid/idea/memosdcltrs/lea-moe-3-13-14.pdf


http://www2.ed.gov/policy/speced/guid/idea/letters/2011-2/east061611partbmoe2q2011.pdf
http://www2.ed.gov/policy/speced/guid/idea/letters/2011-2/east061611partbmoe2q2011.pdf
http://www2.ed.gov/policy/speced/guid/idea/letters/2011-2/east061611partbmoe2q2011.pdf
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Discussion: The LEA would compare 
the amount of local funds only spent in 
the comparison year and the year for 
which it seeks to establish compliance. 
The LEA is not required to maintain 
effort on both an aggregate and a per 
capita basis. For example, if the LEA 
spent $100 in local funds only in FY 
2016–2017 and had 10 children with 
disabilities, the LEA spent $10 in local 
funds only on a per capita basis. 
Assuming the LEA met MOE in FY 
2016–2017 using those two methods, 
that is the amount ($10 per child with 
a disability) that the LEA would have to 
spend in FY 2017–2018 in order to meet 
the compliance standard using local 
funds only on a per capita basis, and 
$100 is the aggregate amount that the 
LEA would have to spend in FY 2017– 
2018 in order to meet the compliance 
standard using local funds only, 
assuming that, in FY 2017–2018, the 
LEA did not take any exceptions or 
adjustment in §§ 300.204 and 300.205. 
As noted above, the LEA is required to 
meet the compliance standard using 
only one of the four methods. 

Changes: None. 
Comment: A commenter noted that 

the tables in the NPRM did not address 
the difficulties encountered by LEAs 
that wish to use the exceptions and 
adjustment in §§ 300.204 and 300.205, 
or use per capita methods. 

Discussion: Tables 5 through 9 
address this comment. Table 5 provides 
an example of how an LEA may meet 
the compliance standard using alternate 
methods from year to year without using 
the exceptions or adjustment in 
§§ 300.204 and 300.205, and provides 
information on the following scenario. 
In FY 2015–2016, the LEA meets the 
compliance standard using all four 
methods. As a result, in order to 
demonstrate that it met the compliance 
standard using any one of the four 
methods in FY 2016–2017, the LEA 
must expend at least as much as it did 
in FY 2015–2016 using that same 
method. Because the LEA spent the 
same amount in FY 2016–2017 as it did 
in FY 2015–2016, calculated using a 
combination of State and local funds 
and a combination of State and local 
funds on a per capita basis, the LEA met 
the compliance standard using both of 
those methods in FY 2016–2017. 
However, the LEA did not meet the 
compliance standard in FY 2016–2017 
using the other two methods–local 
funds only or local funds only on a per 
capita basis–because it did not spend at 
least the same amount in FY 2016–2017 
as it did in FY 2015–2016 using the 
same methods. 

In FY 2017–2018, the LEA may meet 
the compliance standard using any one 

of the four methods. To meet the 
compliance standard using a 
combination of State and local funds, or 
a combination of State and local funds 
on a per capita basis, the LEA must 
expend at least the same amount it did 
in FY 2016–2017 using either of those 
methods, since it met the compliance 
standard using those methods in FY 
2016–2017. Or, if the LEA seeks to meet 
the compliance standard using the other 
two methods available, local funds only 
or local funds only on a per capita basis, 
in FY 2017–2018, it must expend at 
least as much as it did in FY 2015–2016 
using either of those methods. This is 
because the LEA did not meet the 
compliance standard using local funds 
only or local funds only on a per capita 
basis in FY 2016–2017. In FY 2016– 
2017, to demonstrate that it met the 
compliance standard using local funds 
only, or local funds only on a per capita 
basis, the LEA is required to spend at 
least the amount it expended in FY 
2015–2016 from those sources. Per the 
Subsequent Years rule, the amount of 
expenditures from local funds only and 
local funds only on a per capita basis in 
FY 2015–2016 becomes the required 
level of effort in FY 2017–2018. 
Numbers are in $10,000s spent for the 
education of children with disabilities. 

TABLE 5—EXAMPLE OF HOW AN LEA MAY MEET THE COMPLIANCE STANDARD USING ALTERNATE METHODS FROM YEAR 
TO YEAR 

Fiscal year Local funds 
only 

Combination of 
State and local 

funds 

Local funds 
only on a 
per capita 

basis 

Combination 
of State and 
local funds 
on a per 

capita basis 

Child count 

2015–2016 ............................................................................. * $500 * $950 * $50 * $95 10 
2016–2017 ............................................................................. 400 * 950 40 * 95 10 
2017–2018 ............................................................................. * 500 900 * 50 90 10 

* LEA met compliance standard using this method. 

Changes: We have not changed the 
regulation but we have included Tables 
5 through 9 to illustrate examples of 
how an LEA may meet the compliance 
or eligibility standard using alternate 
methods from year to year, either with 
or without using the exceptions or 
adjustment in §§ 300.204 and 300.205. 

Comment: One commenter requested 
clarification of the two per capita 
methods, one based on local funds only 
and one based on a combination of State 
and local funds. 

Discussion: The regulations do not 
change the standards for meeting MOE 
using local funds only on a per capita 
basis or a combination of State and local 
funds on a per capita basis. The 
regulations continue to use the term 

‘‘per capita,’’ which, in context, refers to 
the amount per child with a disability 
served by the LEA, either in local funds 
per child with a disability or a 
combination of State and local funds per 
child with a disability. 

When calculating the required level of 
effort on a per capita basis for the 
purpose of meeting the compliance 
standard, the LEA must determine the 
amount of local funds only (or a 
combination of State and local funds, as 
applicable) on a per capita basis that it 
expended for the education of children 
with disabilities, and reduce that 
amount by the exceptions or adjustment 
in §§ 300.204 and 300.205 calculated on 
a per capita basis. Specifically, the LEA 
must first divide the aggregate amount 

of exceptions and the adjustment it 
properly takes under §§ 300.204 and 
300.205 by the child count in the 
comparison year. The LEA must then 
subtract that result from the amount of 
local funds only (or a combination of 
State and local funds, as appropriate) on 
a per capita basis expended in the 
comparison year. Using other methods 
to determine the required level of effort 
(e.g., dividing the required level of 
aggregate effort using local funds only 
by the current year child count or 
dividing the exceptions and adjustment 
under §§ 300.204 and 300.205 properly 
taken by an LEA by the current year 
child count) may result in an inaccurate 
calculation of the required level of 
effort. 
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Table 6 provides an example of how 
an LEA may meet the compliance 
standard using alternate methods from 

year to year in years that the LEA used 
the exceptions or adjustment in 
§§ 300.204 and 300.205, including using 

the per capita methods. Numbers are in 
$10,000s spent for the education of 
children with disabilities. 

TABLE 6—EXAMPLE OF HOW AN LEA MAY MEET THE COMPLIANCE STANDARD USING ALTERNATE METHODS FROM YEAR 
TO YEAR AND U
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‘‘headcount’’ or a full-time equivalent 
(FTE) because FTE is more closely 
related to the cost of services than 
headcount. 

Discussion: By referencing FTE, we 
assume that the commenter was 
referring to using a per capita method of 
calculating effort that measures the cost 
per hour of special education and 
related services an LEA provides to 
children with disabilities, rather than 
the amount spent per child with a 
disability, in a particular fiscal year. 
Using a measure that depends on the 
cost of FTEs could allow LEAs to meet 
MOE by reducing the number of hours 
of special education and related services 
an LEA provides to children with 
disabilities. We therefore decline to 
adopt this method of measuring effort. 
This decision is consistent with the 
position we have taken on the meaning 
of ‘‘per capita.’’ As explained in the 
Analysis of Comments and Changes in 
the preamble to the 2006 IDEA Part B 
regulations, ‘‘[w]e do not believe it is 
necessary to include a definition of ‘per 
capita’ . . . because we believe that, in 
the context of the regulations, it is clear 
that we are using this term to refer to the 
amount per child with a disability 
served by the LEA.’’ See 71 FR 46540, 
46624 (Aug. 14, 2006). 

Changes: None. 
Comment: Some commenters asked 

for clarification on how to determine the 
amount an LEA must spend in local 
funds only or local funds only on a per 
capita basis to meet the compliance and 
eligibility standards if the LEA has 
never spent local funds for the 
education of children with disabilities 
in the past. The commenters asked 
whether these LEAs may use ‘‘zero’’ 
local funds as the amount spent in the 
comparison year and noted that, if this 
is the case, these LEAs will always meet 
the compliance and eligibility standards 
using local funds only, even in years 
when the level of expenditures for the 
education of children with disabilities 
made from a combination of State and 
local funds, or a combination of State 
and local funds on a per capita basis, is 
lower than the level of those 
expenditures in the comparison year. 

Discussion: LEAs, including an LEA 
that has not spent any local funds for 
the education of children with 
disabilities since the MOE requirement 
was enacted in 1997, are permitted to 
use any of the four methods to meet the 
compliance and eligibility standards. 
An LEA that has spent $0 in local funds 
for the education of children with 
disabilities can meet the compliance 
and eligibility standards by continuing 
to budget and spend $0 in local funds 
for the education of children with 

disabilities. However, the Department 
believes that there are very few 
instances where LEAs have expended 
$0 in local funds for the education of 
children with disabilities. We remind 
LEAs that, when demonstrating that 
they meet the compliance and eligibility 
standards using any of the four 
methods, they must be able to provide 
auditable data regarding their 
expenditures from the relevant sources 
in all relevant years. Simply because an 
LEA does not account for local funds 
separately from State funds does not 
mean that the LEA expends $0 in local 
funds for the education of children with 
disabilities. We also remind LEAs that, 
regardless of which method they use to 
demonstrate that they meet the 
standards, they must continue to make 
a free appropriate public education 
(FAPE) available to all eligible children 
with disabilities. 

Changes: None. 
Comment: One commenter suggested 

that the MOE requirement be changed 
from a dollar requirement to a 
requirement that LEAs maintain only 
the same percentage of expenditures for 
the education of children with 
disabilities compared to the overall 
education budget. 

Discussion: Section 613(a)(2)(A)(iii) of 
the IDEA (20 U.S.C. 1413(a)(2)(A)(iii)) 
states that, except as provided in section 
613(a)(2)(B) and (C) of the Act, Part B 
funds provided to an LEA must not be 
used to reduce the level of expenditures 
for the education of children with 
disabilities made by the LEA below the 
level of those expenditures for the 
preceding fiscal year. Substituting a 
requirement that an LEA not reduce the 
percentage of its total budget spent for 
the education of children with 
disabilities would not ensure that the 
LEA would meet the requirement in the 
statute, which prohibits a reduction in 
the level of expenditures for the 
education of children with disabilities, 
and not a percentage of the overall 
education budget. In addition, this 
approach does not provide protection 
for children with disabilities when the 
overall amount of the education budget 
drops. Therefore, the Department 
declines to make this change. 

Changes: None. 
Comment: A commenter stated that 

the Subsequent Years rule does not 
permit an LEA to take into account that 
the LEA met the compliance standard 
using a different method in a preceding 
fiscal year and would, for example, 
prevent an LEA from meeting the 
compliance standard using local funds 
cPj
T*
(funone. )Tj
, of expenditur 
fiscal year a. Substituting a 
requiremenChanges: 
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Changes: None. 
Comment: One commenter 

recommended that the determination 
that an LEA receives pursuant to section 
616 of the IDEA (20 U.S.C. 1416) be 
considered when deciding whether an 
LEA met the MOE compliance standard 
because that determination is based on 
IDEA Part B compliance requirements 
and is an indication that the LEA 
implemented the requirements of the 
IDEA. 

Discussion: Section 616 of the IDEA 
includes provisions related to 
monitoring, technical assistance, and 
enforcement of the IDEA. Pursuant to 
section 616(a)(1)(C) of the IDEA and 34 
CFR 300.600(a), each State must 
determine annually whether an LEA 
meets the requirements and purposes of 
the IDEA. The commenter’s suggestion 
is not consistent with section 
613(a)(2)(A)(iii) of the IDEA (20 U.S.C. 
1413(a)(2)(A)(iii)), which requires LEAs 
to maintain effort. Compliance with the 
MOE provision is a distinct requirement 
that cannot be met through compliance 
with other IDEA requirements or 
through meeting results targets. 

Changes: None. 
Comment: One commenter 

recommended that we add a new 
subsection to proposed § 300.203 
entitled ‘‘Budget and Expenditure 
Categories’’ that would define or 
reference the terms ‘‘education’’ and 
‘‘related services.’’ The commenter 
recommended that the regulations allow 
LEAs to compare either ‘‘education’’ 
expenditures or ‘‘education and related 
services’’ expenditures to meet the 
compliance and eligibility standards. 
The commenter stated that, in States 
where certain federally-defined ‘‘related 
services’’ are considered ‘‘education’’ 
pursuant to State law, an annual MOE 
comparison of ‘‘education and related 
services’’ may be preferable. The 
commenter stated that, in that instance, 
the match provided in order to receive 
the Federal Medicaid reimbursement 
should be included in the calculation. 

Discussion: The Department disagrees 
that the regulations should include 
definitions of these terms. The terms 
‘‘special education’’ and ‘‘related 
services’’ are defined in §§ 300.39 and 
300.34, respectively. When calculating 
the amount an LEA spends for the 
education of children with disabilities, 
the LEA must include expenditures for 
related services, regardless of whether a 
State considers certain federally-defined 
related services as education pursuant 
to State law. LEAs must include the 
amount of local only, or State and local, 
funds spent for the education of 
children with disabilities when 
calculating the level of effort required to 

meet the eligibility and compliance 
standards, even if those local only, or 
State and local, funds are also used to 
meet a matching requirement in the 
Medicaid program. We believe the 
regulations adequately address the 
expenditures that may be included in 
the MOE calculations, and therefore 
decline to add a new subsection 
addressing specific budget and 
expenditure categories. 

Changes: None. 

Comparison Year 
Comment: We received many 

comments about proposed 
§ 300.203(a)(2)(ii), which provided that 
the comparison year for an LEA that 
seeks to establish compliance using 
local funds only, or local funds only on 
a per capita basis, is ‘‘the most recent 
fiscal year for which the LEA met the 
MOE compliance standard based on 
local funds only, even if the LEA also 
met the MOE compliance standard 
based on State and local funds. . . .’’ 
Some commenters stated that the 
comparison year must always be the 
‘‘preceding fiscal year’’ because that is 
the language in the statute. Other 
commenters suggested that proposed 
subsection (a)(1) include the language 
‘‘even if the LEA also met the MOE 
compliance standard based on State and 
local funds. . . .’’ A few commenters 
stated that, in almost all circumstances, 
the baseline for MOE when using 
expenditures of local funds only will be 
the year of the highest level of 
expenditures of local funds only, even 
if that level was not from the preceding 
fiscal year, and even if the LEA met 
MOE in the preceding fiscal year using 
a different method. 

Discussion: We agree with the 
commenters that, when an LEA seeks to 
meet the compliance standard using 
local funds only, or local funds only on 
a per capita basis, the comparison year 
should align with the language in 
section 613(a)(2)(A)(iii) of the IDEA (20 
U.S.C. 1413(a)(2)(A)(iii)), which is ‘‘the 
preceding fiscal year.’’ Using the same 
comparison year for local funds only 
and for State and local funds will 
simplify the requirement for LEAs, 
SEAs, and auditors, which should result 
in increased compliance and 
enforcement. Therefore, we changed the 
comparison year for meeting the 
compliance standard using local funds 
only in proposed § 300.203(a)(2)(ii) to 
‘‘the preceding fiscal year’’ from ‘‘the 
most recent fiscal year for which the 
LEA met the MOE compliance standard 
based on local funds only, even if the 
LEA also met the MOE compliance 
standard based on State and local 
funds.’’ 

However, because we are adopting the 
Subsequent Years rule in § 300.203(c), 
the Department is, in effect, defining 
‘‘the preceding fiscal year’’ to mean the 
last fiscal year in which the LEA met 
MOE, regardless of whether the LEA is 
seeking to establish compliance based 
on local funds only, or based on State 
and local funds. Because our change 
affects the comparison year for the MOE 
calculation using local funds only, the 
provision in proposed 
§ 300.203(a)(2)(iii), which addresses the 
comparison year if the LEA has not 
previously met the MOE compliance 
standard based on local funds only, is 
no longer necessary. 

With regard to the comment that the 
comparison year when using local funds 
only, or local funds only on a per capita 
basis, will usually be the year of the 
highest level of local funds only 
expenditures, the final regulations at 
§ 300.203(b)(2) provide that, regardless 
of the method used, the comparison 
year is always the preceding fiscal year. 
However, the comparison year is subject 
to the Subsequent Years rule in 
§ 300.203(c), which means that, if the 
LEA did not maintain effort in the 
preceding fiscal year using local funds 
only, the required amount to meet the 
MOE compliance standard using local 
funds only is the amount that would 
have been required in the absence of 
that failure, and not the LEA’s reduced 
level of local funds only expenditures. 

Changes: We have revised final 
§ 300.203(b)(2) to specify that the 
comparison year, regardless of the 
method used, is the preceding fiscal 
year. We also removed proposed 
§ 300.203(a)(2)(iii). 

Comment: One commenter questioned 
the language in proposed 
§ 300.203(a)(2)(i) and (ii) that permitted 
LEAs to meet the compliance standard 
using local funds only and the 
combination of State and local funds. 
The commenter stated that having two 
standards imposes an unnecessary 
burden on SEAs and LEAs, which could 
result in additional misapplication of 
the MOE compliance standard. 

Discussion: The Department agrees 
that proposed § 300.203(a)(2)(i) and (ii) 
could benefit from additional 
clarification and that confusion will not 
promote compliance. Therefore, we 
have revised final § 300.203(b)(2) 
(proposed § 300.203(a)(2)(i) and (ii)) to 
state the compliance standard more 
clearly. 

However, the option to meet the 
compliance standard based on local 
funds only or a combination of State 
and local funds is not new. The 1999 
IDEA Part B regulations provided 
additional flexibility to LEAs in the 
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event of increased funding from State 
sources by permitting LEAs to meet 
MOE based on State and local funds, 
and the 2006 IDEA Part B regulations 
maintained that language. As explained 
in the Analysis of Comments and 
Changes in the preamble to the 1999 
IDEA Part B regulations, if a State 
increases funding to LEAs to reduce the 
fiscal burden on local government, an 
LEA may not need to continue to put 
the same amount of local funds toward 
expenditures for the education of 
children with disabilities in order to 
meet the MOE requirement. See 64 FR 
12406, 12571 (Mar. 12, 1999). However, 
if a State increases funding to an LEA, 
the LEA should not be able to replace 
any or all of its local funds with State 
funds unless the combination of State 
and local funds is not at least equal to 
the amount expended from the same 
source in a preceding fiscal year (subject 
to the Subsequent Years rule), as this 
would result in reductions in 
expenditures not contemplated by the 
statute. 

Changes: We have revised final 
§ 300.203(b)(2) to state the compliance 
standard more clearly and to specify 
that the comparison year, regardless of 
the method used, is the preceding fiscal 
year. 

Exceptions and Adjustment 
Comment: One commenter asked for 

clarification of the relationship between 
the amount by which an LEA is 
permitted to reduce its expenditures 
pursuant to §§ 300.204 and 300.205 and 
the amount the LEA must spend to meet 
the compliance standard in a future 
fiscal year. The commenter asked how 
the threshold for future compliance 
using local funds only or a combination 
of State and local funds is affected if an 
LEA reduces its expenditures in an 
amount less than the maximum amount 
permitted by §§ 300.204 and 300.205. 

Discussion: The LEA’s actual level of 
expenditures for the education of 
children with disabilities in a preceding 
fiscal year, and not the reduced level of 
expenditures that the LEA could have 
spent had it taken all of the exceptions 
and the adjustment permitted by 
§§ 300.204 and 300.205, is the level of 
expenditures required of the LEA in a 
future fiscal year (which may be affected 
by the Subsequent Years rule in 
§ 300.203(c)). For example, in FY 2015– 
2016, an LEA could have reduced its 
expenditures by $100,000 (from 
$2,100,000 to $2,000,000) by taking all 
of the exceptions permitted by 
§ 300.204. However, this LEA actually 
spent $2,025,000 in FY 2015–2016. 
Therefore, this LEA only reduced its 
expenditures by $75,000. In FY 2016– 

2017, the LEA must spend at least 
$2,025,000 if it chooses to use the same 
nd AdjuapabT*
6n L75,000. Tj
T*
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Part B grant or subgrant funds by the 
end of the fiscal year for which Congress 
appropriated the funds, they may 
obligate those funds during a carryover 
period of one additional year. Therefore, 
SEAs and LEAs must generally keep 
records to show compliance with the 
MOE requirement for a minimum of five 
years. SEAs and LEAs have the 
discretion to keep the records longer 
than the required retention period if 
necessary to meet State and local data 
retention requirements. 

The Department recognizes that there 
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fiscal year for which information is 
available. When an LEA is budgeting for 
the education of children with 
disabilities, the LEA selects a method by 
which it intends to meet the eligibility 
standard. The LEA identifies the 
amount it spent for the education of 
children with disabilities using that 
same method in the most recent fiscal 
year for which information is available. 
If the LEA met the compliance standard 
using the same method in the most 
recent fiscal year for which information 
is available, the LEA must budget at 
least that amount (after taking into 

consideration the exceptions and 
adjustment in §§ 300.204 and 300.205, 
as permitted by § 300.203(a)(2)) in order 
to meet the eligibility standard. 

Pursuant to the Subsequent Years rule 
in § 300.203(c), if the LEA did not meet 
the compliance standard using that 
method in the most recent fiscal year for 
which information is available, the LEA 
determines the amount that the LEA 
should have spent for the education of 
children with disabilities using that 
same method in the most recent fiscal 
year for which information is available. 
In that case, the LEA must budget at 

least that amount (after taking into 
consideration the exceptions and 
adjustment in §§ 300.204 and 300.205, 
as permitted by § 300.203(a)(2)) in order 
to meet the eligibility standard. 

Tables 7 and 8 demonstrate how an 
LEA could meet the eligibility standard 
over a period of years using different 
methods from year to year. These tables 
assume that the LEA did not take any 
of the exceptions or adjustment in 
§§ 300.204 and 300.205. Numbers are in 
$10,000s budgeted and spent for the 
education of children with disabilities. 

TABLE 7—EXAMPLE OF HOW AN LEA MAY MEET THE ELIGIBILITY STANDARD IN 2016–2017 USING DIFFERENT METHODS 

Fiscal year Local funds 
only 

Combination 
of State and 
local funds 

Local funds 
only on a 
per capita 

basis 

Combination 
of State and 
local funds 
on a per 

capita basis 

Child count Notes 

2014–2015 ............................ * $500 * $1,000 * $50 * $100 10 
2015–2016 ............................ .................... .................... .................... .................... .................... Final information not available at time 

of budgeting for 2016–2017. 
How much must the LEA 

budget for 2016–2017 to 
meet the eligibility standard 
in 2016–2017? 

500 1,000 50 100 .................... When the LEA submits a budget for 
2016–2017, the most recent fiscal 
year for which the LEA has informa-
tion is 2014–2015. It is not nec-
essary for the LEA to consider infor-
mation on expenditures for a fiscal 
year prior to 2014–2015 because 
the LEA maintained effort in 2014– 
2015. Therefore, the Subsequent 
Years rule in § 300.203(c) is not ap-
plicable. 

* The LEA met the compliance standard using all 4 methods. 

TABLE 8—EXAMPLE OF HOW AN LEA MAY MEET THE ELIGIBILITY S
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TABLE 8—EXAMPLE OF HOW AN LEA MAY MEET THE ELIGIBILITY STANDARD IN 2017–2018 USING DIFFERENT METHODS 
AND THE APPLICATION OF THE SUBSEQUENT YEARS RULE—Continued 

Fiscal year Local funds 
only 

Combination 
of State and 
local funds 

Local funds 
only on a 
per capita 

basis 

Combination 
of State and 
local funds 
on a per 

capita basis 

Child count Notes 

However, if the LEA seeks to use local 
funds only, or local funds only on a 
per capita basis, to meet the eligi-
bility standard, the LEA must use in-
formation on expenditures for a fis-
cal year prior to 2015–2016 because 
the LEA did not maintain effort in 
2015–2016 using either of those 
methods, per the Subsequent Years 
rule. That is, the LEA must deter-
mine what it should have spent in 
2015–2016 using either of those 
methods, and that is the amount that 
the LEA must budget in 2017–2018. 

* LEA met MOE using this method. 

Changes: None. 
Comment: A commenter stated that 

because the SEA is responsible for 
paying back funds if an LEA fails to 
maintain effort, it is better left to the 
SEA to determine how LEAs must 
demonstrate eligibility for an IDEA Part 
B subgrant. 

Discussion: Section 613(a) of the IDEA 
(20 U.S.C. 1413(a)) provides the 
standard for an LEA’s eligibility for an 
IDEA Part B subgrant. An LEA is eligible 
for assistance under IDEA Part B in a 
fiscal year only if it submits a plan that 
provides assurances to the SEA that the 
LEA meets each of the conditions in 
section 613(a) of the IDEA, including an 
assurance that amounts provided to the 
LEA will not be used, except as 
provided in the statutory exceptions and 
adjustment, to reduce the level of 
expenditures for the education of 
children with disabilities made by the 
LEA from local funds below the level of 
those expenditures for the preceding 
fiscal year. In addition, for the purpose 
of establishing an LEA’s eligibility for 
an IDEA Part B subgrant in § 300.203(a), 
the SEA must determine that the LEA 
budgets for the education of children 
with disabilities at least the same total 
or per capita amount as the LEA spent 
for that purpose from the same source 
for the most recent fiscal year for which 
information is available. Because the 
IDEA statute and regulations specify 
that LEAs must meet these eligibility 
requirements, it would be inconsistent 
with the IDEA to allow SEAs to use 
different eligibility requirements. The 

fact that an SEA would be liable in a 
recovery action pursuant to section 452 
of the General Education Provisions Act 
(GEPA) (20 U.S.C. 1234a) does not affect 
the Department’s responsibility to 
interpret the statute and issue 
regulations on the MOE requirement or 
the State’s responsibility to ensure that 
LEAs meet the eligibility requirements. 

Changes: None. 

Exceptions and Adjustment 

Comment: Many commenters objected 
to the eligibility standard in proposed 
§ 300.203(b)(1), which would require an 
LEA to budget, for the education of 
children with disabilities, at least the 
same total or per capita amount as the 
LEA spent for that purpose from the 
same source for the most recent fiscal 
year for which information is available 
without permitting LEAs to take into 
consideration the exceptions and 
adjustment permitted in §§ 300.204 and 
300.205. Some of these commenters Tj
T*
(proviDewE )Tj
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must clarify whether a State must 
receive a detailed special education 
budget from each LEA outlining how 
the LEA has taken the exceptions and 
adjustment in §§ 300.204 and 300.205 or 
whether the State must receive an 
overall budgeted amount from the LEA 
for the education of children with 
disabilities for the upcoming fiscal year. 

Discussion: The requirement that, in 
order to find an LEA eligible for an 
IDEA Part B subgrant award for a fiscal 
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Discussion: If an SEA determines that 
an LEA does not meet the MOE 
eligibility standard using any of the four 
methods in final § 300.203(a) (proposed 
§ 300.203(b)), the SEA must provide 
notice that the LEA is not eligible for an 
IDEA Part B subgrant, as required by 
§ 300.221(a). The SEA must also provide 
the LEA with reasonable notice and an 
opportunity for a hearing, pursuant to 
§ 300.221(b). If the SEA determines that 
the LEA is not eligible to receive a Part 
B subgrant for that fiscal year, the SEA 
retains the amount of Part B funds that 
the LEA would have received. 34 CFR 
300.227(a)(1). The SEA would then be 
required to provide special education 
and related services directly to children 
with disabilities residing in the area 
served by that LEA. 34 CFR 
300.227(a)(1). 

Changes: None. 
Comment: None. 
Discussion: Current § 300.203(b)(3) 

provides that SEAs and LEAs may not 
consider any expenditures made from 
funds provided by the Federal 
government for which the SEA and LEA 
are required to account to the Federal 
government in determining an LEA’s 
compliance with current § 300.203(a). 
While the proposed regulations 
included this requirement in the 
compliance standard in proposed 
§ 300.203(a)(3), the proposed regulations 
did not include this requirement in the 
eligibility standard. This was an 
oversight. To ensure that this 
requirement applies to both the 
eligibility and compliance standards, we 
added § 300.203(a)(3). 

Changes: We added new 
§ 300.203(a)(3) to require that 
expenditures made from funds provided 
by the Federal government for which 
the SEA is required to account to the 
Federal government or for which the 
LEA is required to account to the 
Federal government directly or through 
the SEA may not be considered in 
determining whether an LEA meets the 
eligibility standard in § 300.203(a)(1). 

Failure To Maintain Effort and 
Consequence, § 300.203(d) 

Legal Authority 

Comment: One commenter stated that 
proposed § 300.203(d) is based on a 
misreading of section 452 of GEPA (20 
U.S.C. 1234a). The commenter stated 
that it is the responsibility of the LEA, 
rather than the SEA, to return any 
funds. Another commenter asked if an 
SEA has the right to seek recovery of 
funds from the LEA and requested that 
this right be included in the final 
regulation. 

Discussion: The liability of the SEA in 
a recovery action if an LEA fails to meet 
the compliance standard is not new. 
The SEA is responsible for ensuring that 
LEAs receiving an IDEA Part B subgrant 
comply with all applicable requirements 
of that statute and its implementing 
regulations, including the MOE 
requirement. If an LEA fails to meet the 
MOE requirement in a particular fiscal 
year, the Department has authority to 
take steps to recover the appropriate 
amount of funds from the SEA. 

Section 452(a)(1) of GEPA (20 U.S.C. 
1234a(a)(1)) provides that the 
Department may recover funds if a 
grantee has made an unallowable 
expenditure of funds or has otherwise 
failed to discharge its obligation to 
account properly for funds under the 
grant. Under IDEA Part B, it is the State 
(operating through the SEA), and not the 
LEA, that is the Department’s grantee. 
As such, the authority granted to the 
Department pursuant to GEPA 
specifically authorizes recovery of funds 
from the SEA. Section 453(a)(1) of GEPA 
(20 U.S.C. 1234b(a)(1)) provides that the 
measure of recovery in such a 
circumstance is an amount that is 
proportionate to the extent of the harm 
that the violation caused to an 
identifiable Federal interest associated 
with the program under which the 
recipient received the award. An 
identifiable Federal interest includes, 
but is not limited to, compliance with 
expenditure requirements and 
conditions, such as maintenance of 
effort. Section 453(a)(2) of GEPA (20 
U.S.C. 1234b(a)(2)). Accordingly, when 
an SEA fails to ensure that an LEA has 
met the compliance standard in final 
§ 300.203(b), the SEA, not the LEA, is 
liable in a recovery action under these 
provisions for the amount by which the 
LEA failed to maintain its level of 
expenditures, or the amount of the 
LEA’s Part B IDEA subgrant, whichever 
is lower. 

The SEA, in turn, following 
applicable State procedures, could seek 
reimbursement from the LEA. See July 
26, 2006, letter to Ms. Carol Ann Baglin, 
available at http://www0E 
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(1) Propose or adopt regulations only 
on a reasoned determination that their 
benefits justify their costs (recognizing 
that some benefits and costs are difficult 
to quantify); 

(2) Tailor its regulations to impose the 
least burden on society, consistent with 
obtaining regulatory objectives and, 
taking into account—among other things 
and to the extent practicable—the costs 
of cumulative regulations; 

(3) In choosing among alternative 
regulatory approaches, select those 
approaches that maximize net benefits 
(including potential economic, 
environmental, public health and safety, 
and other advantages; distributive 
impacts; and equity); 

(4) To the extent feasible, specify 
performance objectives, rather than the 
behavior or manner of compliance a 
regulated entity must adopt; and 

(5) Identify and assess available 
alternatives to direct regulation, 
including economic incentives—such as 
user fees or marketable permits—to 
encourage the desired behavior, or 
provide information that enables the 
public to make choices. 

Executive Order 13563 also requires 
an agency ‘‘to use the best available 
techniques to quantify anticipated 
present and future benefits and costs as 
accurately as possible.’’ The Office of 
Information and Regulatory Affairs of 
OMB has emphasized that these 
techniques may include ‘‘identifying 
changing future compliance costs that 
might result from technological 
innovation or anticipated behavioral 
changes.’’ 

We are issuing these final regulations 
only on a reasoned determination that 
their benefits justify their costs. In 
choosing among alternative regulatory 
approaches, we selected those 
approaches that maximize net benefits. 
Based on the analysis that follows, the 
Department believes that these final 
regulations are consistent with the 
principles in Executive Order 13563. 

We also have determined that this 
regulatory action would not unduly 
interfere with State, local, or tribal 
governments in the exercise of their 
governmental functions. 

Potential Costs and Benefits 
In accordance with both Executive 

orders, the Department has assessed the 
potential costs and benefits, both 
quantitative and qualitative, of this 
regulatory action. In conducting this 
analysis, the Department examined the 
extent to which the changes made by 
these proposed regulations would add 
to or reduce the costs to States, LEAs, 
and others, as compared to the costs of 
implementing the current Part B 

program regulations. Based on the 
following analysis, the Secretary has 
concluded that the changes could result 
in reduced costs for States and LEAs to 
the extent that increased understanding 
of the MOE requirement and use of all 
four methods to demonstrate that LEAs 
met MOE would result in States making 
fewer repayments to the Department 
and seeking fewer recoveries from LEAs. 
However, there is also the potential for 
additional costs for States and LEAs to 
the extent that LEAs are required to 
increase expenditures in the year 
following a failure to meet the MOE 
provisions under Part B of the Act or if 
a State or LEA incorrectly calculated 
MOE in a preceding year. The Secretary 
believes that the benefits of ensuring 
that adequate resources are available to 
provide FAPE for children with 
disabilities are likely to outweigh any 
costs to LEAs that violated the MOE 
requirement in the preceding year and 
do not plan to restore funding in the 
subsequent year to the level they should 
have maintained in the preceding year. 

Section 300.203 
The effect of the final regulations on 

LEAs will depend on: (1) The degree of 
understanding by States and LEAs about 
the eligibility and compliance standards 
and the ability that the LEAs have to 
meet one of four methods; and (2) the 
likelihood that LEAs would violate the 
MOE requirement in any given year and 
seek to maintain funding at the reduced 
level in subsequent years. One possible 
source of information that could be used 
to estimate the effect of the final 
regulations on LEAs is data on previous 
findings of LEA violations. However, as 
described in the Analysis of Comments 
and Changes section, the Department 
has limited information on LEA 
violations. States are responsible for 
monitoring LEA compliance with the 
MOE requirement and resolving any 
audit findings in this area, but States are 
not required to report the number of 
LEAs that violated the MOE 
requirement, the basis of the violations, 
or the amount of funding involved. 

Other sources of information on the 
likely effects of the final regulations are 
audit reports and OSEP’s fiscal 
monitoring of States’ implementation of 
the current regulations. OSEP’s fiscal 
monitoring, in conjunction with the 
Department’s Office of Inspector 
General’s (OIG) audit findings and 
reports, have identified a number of 
problems with State administration of 
the MOE requirement under the current 
regulations, suggesting that there is 
confusion about the MOE requirement 
and a lack of clarity in the existing 
regulations. Specifically, OSEP has 

found that at least 40 percent of States 
have policies and procedures that are 
not consistent with how States should 
determine eligibility for, or compliance 
with, the MOE requirement. Most 
notably, it appears that some States have 
not allowed LEAs to use all four 
methods to demonstrate that they have 
met the MOE requirement for purposes 
of eligibility or compliance 
determinations, including the method 
that allows the LEA to demonstrate that 
it met the MOE requirement on the basis 
of local funds only. There is also some 
indication that States may have used an 
incorrect comparison year when LEAs 
made a local-to-local comparison. 

In years in which States did not allow 
the LEAs to use all four methods to 
demonstrate they met MOE, it is 
possible that LEAs budgeted for, and 
expended, more than they would have 
if both States and LEAs had understood 
that they had flexibility to use any of the 
four methods. In these instances, the 
clarification made in the final 
regulations will result in a reduction in 
future expenditures on the part of LEAs. 
Additionally, in instances in which 
States did not appropriately allow the 
LEAs to use any of the four methods in 
meeting MOE, the State may have 
sought to recover funds from LEAs or 
made unnecessary repayments to the 
Department. Clarifying that all four 
methods may be used for MOE 
determinations should result in States 
making fewer repayments to the 
Department and seeking fewer 
recoveries from LEAs. 

Alternatively, in those cases in which 
States may be allowing LEAs to use an 
incorrect comparison year when using 
the local funds only method, clarifying 
the comparison year may result in 
increased expenditures by LEAs. For 
example, in its May 20, 2013 Alert 
Memorandum, the OIG raised concerns 
about the comparison years used by the 
State of California in determining MOE 
compliance. According to that 
memorandum, the State used an 
incorrect comparison year when 
determining that two LEAs met the 
MOE requirement using local funds 
only method. Specifically, California 
allowed the LEAs that had never relied 
on local funds only to meet the MOE 
requirement to use a comparison year 
from three years earlier, instead of 
requiring a comparison of expenditures 
made with local funds only to the 
preceding fiscal year. In this case, the 
clarification made by the final 
regulations will require increased LEA 
expenditures. We do not know the 
extent to which the use by States and 
LEAs of incorrect comparison years has 
permitted lower expenditures than 
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would be required under the final 
regulations, or, alternatively, the extent 
to which using the incorrect comparison 
year has resulted in higher 
expenditures. However, in general, the 
findings made during fiscal monitoring 
demonstrating that States are providing 
less flexibility to LEAs than is allowable 
under the law suggest that the 
clarifications included in these 
regulations would reduce costs for both 
LEAs and States. 

The regulations also specifically 
address the level of expenditures 
required by an LEA in the fiscal years 
following a fiscal year in which an LEA 
violated the MOE requirement. 
Specifically, the final regulations clarify 
that, in a fiscal year following a fiscal 
year in which the LEA failed to meet 
MOE, the required level of expenditures 
is the level of expenditures in the last 
fiscal year in which the LEA met the 
MOE requirement, not the reduced level 
of expenditures in the preceding fiscal 
year (the Subsequent Years rule). 

We believe that this clarification in 
the regulations will improve State 
administration of the program, and that 
it is consistent with the IDEA and in the 
best interest of children with 
disabilities. We do not expect this 
change to have a significant impact on 
LEA expenditures in the near term 
based on available data concerning the 
extent of LEA violations and the 
likelihood of future violations. 
However, this change would eliminate 
the risk, under the current regulations, 
that State policy could permit LEAs that 
reduce spending in violation of the 
MOE requirement to maintain the 
reduced level of expenditures in 
subsequent years. 

The Department typically learns of an 
LEA violation in conjunction with its 
review of audit findings. In the 
relatively few instances in which the 
Department has issued program 
determination letters to States 
concerning audit findings about LEA 
failure to maintain the appropriate level 
of effort, most of the findings concerned 
the absence of an effective State system 
for monitoring MOE rather than specific 
MOE violations. 

Since 2004, the only program 
determination letter that identified 
specific questioned costs for LEA failure 
to meet MOE involved Oklahoma. In 
December 2006, the Department issued 
a program determination letter to the 
Oklahoma SEA seeking recovery of 
$583,943.29 expended under IDEA Part 
B due to audit findings that 76 LEAs 
had not met their required level of effort 
for funds in Federal fiscal Year (FFY) 
2003. In School Year (SY) 2009–2010, 
Oklahoma reported having 532 LEAs; 

accordingly, approximately 14 percent 
of the State’s LEAs were affected by 
these audit findings. After reviewing 
additional materials provided by the 
State that supported the application of 
the MOE exceptions in § 300.204, the 
Department reduced the amount of its 
determination to $289,501.76. The final 
claim against Oklahoma was settled for 
$217,126.32. 

We also searched the Federal Audit 
Clearinghouse for information about 
single audits of Federal awards 
conducted by States or private 
accounting firms of LEAs that expend 
$500,000 or more in a year in Federal 
award funds, as required by Office of 
Management and Budget (OMB) 
Circular A–133. The Federal Audit 
Clearinghouse is located at the 
following link: www.census.gov/econ/
overview/go1400.html. We searched for 
audit findings in response to area ‘‘G’’ 
of the compliance supplement to OMB 
Circular A–133, which relates to 
‘‘Matching, Level of Effort, and 
Earmarking,’’ for audits related to Code 
of Federal Domestic Assistance section 
84.027 (funds awarded under section 
611 of the IDEA). Single audits of 
Federal awards are not available for all 
LEAs through the Federal Audit 
Clearinghouse, but there is information 
on single audits for 9,024 LEAs for FY 
2009, which represents approximately 
60 percent of LEAs. 

Our search identified 25 audits that 
contained findings related to section G 
of the compliance supplement, four of 
which were accompanied by audit 
reports that included questioned costs 
related to failure to achieve the required 
MOE. Only two of the four audits 
specified amounts of questioned costs, 
for $10,428 and $153,621.53, 
respectively. Although these findings do 
not necessarily represent all violations 
of the MOE requirement, both the small 
number and size of questioned costs 
related to failure to meet this 
requirement suggest that MOE 
violations are not extensive. Audit 
findings for fiscal years 2007, 2008, 
2010, and 2011 (to the extent available) 
were generally consistent with the 
findings for 2009. 

Another source of information for 
estimating the likelihood of future MOE 
violations are data on the extent to 
which LEAs have reduced expenditures 
pursuant to the new flexibility provided 
in the 2004 amendments to the IDEA. 
Pursuant to section 613(a)(2)(C) of the 
IDEA, for any fiscal year in which an 
LEA receives an allocation under 
section 611(f) that exceeds its allocation 
for the previous fiscal year, an LEA that 
otherwise meets the requirements of the 
IDEA may reduce the level of 

expenditures that are otherwise required 
to meet the MOE requirement by not 
more than 50 percent of the amount of 
the increased allocation. Since May 
2011, States have been reporting the 
amount that each LEA received in an 
IDEA subgrant under section 611 or 
section 619, whether the State had 
determined that the LEA or educational 
service agency (ESA) had met the 
requirements of Part B of the IDEA, and 
whether each LEA or ESA had reduced 
its expenditures pursuant to § 300.205. 
Data are available at http://
tadnet.public.tadnet.org/pages/712 
(Table 8 LEA-level files, revised 2/29/
12, accessed 11/03/14). 

The data we have collected to date 
include reductions taken in the year in 
which LEAs were most likely to make 
reductions because of the availability of 
an additional $11.3 billion for formula 
grant awards under the Grants to States 
program provided under the American 
Recovery and Reinvestment Act of 2009 
(ARRA). Because these additional funds 
increased the annual allocation to most 
LEAs in FFY 2009 over FFY 2008, LEAs 
meeting conditions established by the 
State and the Department were 
permitted to reduce the level of support 
they would otherwise be required to 
provide during SY 2009–2010 by up to 
50 percent of the amount of the 
increase. 

Of the 14,936 LEAs that received 
allocations under section 611 in FFY 
2008 and FFY 2009, States reported that 
12,061 received increased allocations 
under section 611 and met other 
conditions so that they were eligible to 
reduce their level of effort. Notably, 
only 4,237 LEAs (or 36 percent) 
reported that they reduced their level of 
effort. If they met the conditions, LEAs 
were permitted to reduce effort by up to 
50 percent of the increase in their 
allocation, but they typically reduced 
spending only by 38 percent. 

Larger LEAs were more likely to 
reduce expenditures than LEAs in 
general. For the 100 largest LEAs, based 
on their FFY 2008 allocations under 
section 611, 31 of the 51 LEAs that were 
eligible to reduce expenditures actually 
did so, and these LEAs reduced 
expenditures by an average of 73 
percent of the allowable amount. 

Of the 4,237 LEAs that reported 
reducing expenditures, only 32 had 
been determined to have not met the 
requirements of IDEA Part B and may 
have violated the MOE requirement, 
unless one of the exceptions to the MOE 
requirement in § 300.204 were 
applicable. The combined amount of 
MOE reductions for these LEAs was 
$19,304,506, with a median reduction of 
$745. One of these LEAs reported a 
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TABLE 2—EXAMPLE OF LEVEL OF EFFORT REQUIRED TO MEET MOE COMPLIANCE STANDARD IN YEAR FOLLOWING 
CONSECUTIVE YEARS IN WHICH LEA FAILED TO MEET MOE COMPLIANCE STANDARD 

Fiscal year Actual level 
of effort 

Required level 
of effort Notes 

2012–2013 ....................................... $100 $100 LEA met MOE. 
2013–2014 ....................................... 90 100 LEA did not meet MOE. 
2014–2015 ....................................... 90 100 LEA did not meet MOE. Required level of effort is $100 despite LEA’s 

failure in 2013–2014. 
2015–2016 ....................................... ........................ 100 Required level of effort is $100 despite LEA’s failure in 2013–2014 and 

2014–2015. 

Table 3 shows how to calculate the 
required level of effort in a fiscal year after 
the year in which an LEA spent more than 

the required amount on the education of 
children with disabilities. This LEA spent 
$1.1 million in FY 2015–2016 though only $1 

million was required. The required level of 
effort in FY 2016–2017, therefore, is $1.1 
million. 

TABLE 3—EXAMPLE OF LEVEL OF EFFORT REQUIRED TO MEET MOE COMPLIANCE STANDARD IN YEAR FOLLOWING YEAR 
IN WHICH LEA MET MOE COMPLIANCE STANDARD 

Fiscal year Actual level 
of effort 

Required level 
of effort Notes 

2012–2013 ....................................... $100 $100 LEA met MOE. 
2013–2014 ....................................... 90 100 LEA did not meet MOE. 
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TABLE 7—EXAMPLE OF HOW AN LEA MAY MEET THE ELIGIBILITY STANDARD IN 2016–2017 USING DIFFERENT METHODS 

Fiscal year Local funds 
only 

Combination 
of State and 
local funds 

Local funds 
only on a 
per capita 

basis 

Combination 
of State and 
local funds 
on a per 

capita basis 

Child count Notes 

2014–2015 ........... * $500 * $1,000 * $50 * $100 10 The LEA met the compliance stand-
ard using all 4 methods.* 

2015–2016 ........... ........................ ........................ ........................ ........................ ........................ Final information not available at 
time of budgeting for 2016–2017. 

How much must 
the LEA budget 
for 2016–2017 
to meet the eli-
gibility standard 
in 2016–2017? 

500 1,000 50 100 ........................ When the LEA submits a budget for 
2016–2017, the mo
0 0 0 1 n......eNotf 
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